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E D I T O R I A L

NEED FOR MEANINGFUL ENGAGEMENT

I

t's difficult to speculate whether the Narendra Modi government bet for the kind of violent protests
against the passage of the Citizens Amendment Bill, which is being witnessed almost across the
length and breath of the country. While violence can be controlled using persuasive and/or coersive
measures or a combination of both, it would be very difficult to address the points which have been
raised by the dissenting state governments and also the beating which our image has taken abroad.
The Chief Ministers of West Bengal, Punjab, Kerala, Madhya Pradesh, and Chhattisgarh have
indicated their reservation about the Citizenship Amendment Act having a place in their respective
states. On the other hand, the Ministry of Home Affairs has pointed out that the states have no power
to reject the implementation of the new law on the grounds that the new legislation has been enacted
under the Union List of the Schedule VII of the Constitution, hence it is a subject on which states have
no power.
The 97 subjects under the Union List of Schedule VII includes matters like defence, external
affairs, railways, citizenship and naturalisation-the matters that will have a bearing on the people
across the nation irrespective of government and ideology. Kerala Chief Minister Pinarayi Vijayan took
a stand against the new law saying that "an anti-constitutional law will have no place" in his state. West
Bengal Chief Minister Mamata Banerjee said emphatically, "In your (BJP) manifesto, instead of
development issues, you have put in a promise to divide the country. Why will citizenship be on the
basis of religion? I will not accept this. We dare you… ." Chhattisgarh Chief Minister Bhupesh Baghel
said that the Act was "clearly unconstitutional", and that "Whatever decision is made at the Congress
party forum on the Bill, will be applied in Chhattisgarh". Punjab Chief Minister Amarinder Singh also
stood against it saying that his government would not allow the legislation to be implemented in his
state. Beyond the political arena, a large section of the civil society and the citizenry have also
vehemently expressed their disagreement with the new national law, which the Central government
intends to enforce based on the sheer strength of representation it enjoys in Parliament. The matter is
now before the Supreme Court, which has refused to stay the laws implementation, but has agreed to
examine its constitutionality.
On the foreign front too, the news is not very encouraging. Japanese Prime Minister Shinzo Abe's
visit to India was postponed amid intensifying violence in parts of the country. Abe's visit to India,
especially Guwahati, would have highlighted northeast India's role as the bridge to the rest of Asia. So
crucial to the Central Government's Look East policy initiatives. Bangladesh, which for the past few
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years had emerged as India's most reliable partner strategically, too has flagged the issue cancelling
visit by its foreign and home ministers.
The foreign media too is lapping up the criticism of the act and is going overboard in reporting
about "the clampdown on the peaceful protest against a discriminatory law."
However, there is a different view on the matter too. There is a feeling that the Opposition parties
have jumped into the fray expecting a chance to corner the Modi government in a big way, which they
have not been able to do so far on any other issue be it demonetization, GST, the Rafale fighter deal,
Abrogation of Article 370, the intolerance debate, lynching over cow slaughter, Ram Janmabhoomi or
any other issue. This section of opinion makers feel that the CAA has become the focal point of the
move against the Modi government to tarnish its image. For them, the reaction of opposition leaders
and their open support to the student agitations has exposed their game well in advance as an attempt
to spread unrest all over the county.
This section of opinion makers also say that the Centre's decision to reach out to these communities
must be welcomed for two reasons - one India has always been hospitable to persecuted communities
for millennia and the benefits of the act would not be available to the future migrants.
They point out that the arrival of Zoroastrians in the 12th century is an example of that tradition
and even in the recent times, after the Chinese moved into Tibet, India saw a flood of Tibetan refugees
numbering over 80,000 in 1959-60. The flow of Tibetan refugees into India has since been steady and
the Union Government has made special provisions for their settlement in Dharamshala and in other
parts of the country, including Karnataka. "Given the manner in which India handled the Tibetan
refugee issue, one would presume this would be the template to accommodate those coming in from
the Islamic nations," they opine.
They indicate that since they will be accommodated in other parts of the country, the fears that these
people will be a burden on Assam is, therefore, misplaced. And lastly, they suggest that since this
amendment talks about a cut-off date of December 31, 2014, the fear of fresh migrations is baseless as
the benefits of this amendment will not be available to those who cross into India in future.
For now, both the sides have strong arguments to advocate their viewpoints. The matter is before
the Supreme Court and one sure that it's constitutionality would also be effectively whetted. However,
the need of the hour for the government is to engage with the dissenting voice and not commit the error
on no-dialogue which then Prime Minister Indira Gandhi committed in 1975.

31st December 2019

Sidharth Mishra
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S E C R E T A R Y ’ S

D E S K

W

e continue with our endevour to establish high bench marks for scholastic research. It's with
great humility and also sense of achievement that we announce that The Discussant has
completed the 7th year of regular publications and among its recent achievements have
been successful audition by an international agency for impact factor - International Scientific
Indexing.
With equal humility we share the information that The Discussant was shortlisted by the Library of
the US Congress as part of its India Collection and in due course awarded the LCCN (Library of
Congress Control Number) and also will be catalogued online. In these years, this journal has proved
to be an asset in promoting research among young scholars across the universities, and what better
recognition for our effort than the one coming from the US Congress. The Discussant indeed has come
to be recognized as journal of honest endevour.
We have completed six years of unbroken publication of The Discussant as an RNI registered
quarterly periodical. We had received the ISSN accreditation a year earlier. I am happy to share with
you that our online edition too is crossing new frontiers and getting accessed from new territories,
which gives our writers a global exposure unthinkable for any journal of our vintage. The online
edition too has been successfully audited for impact factor. We continue with our endevours to partner
in intellectual exercises.
This is a special edition on Citizen Amendment Act (CAA), a very decisive piece of law brought
by the Modi government. Unfortunately, the law has come to be clouded by controversy and its being
charged of bringing in an era of persecution though in reality it wants to help those persecuted. In this
edition we have collated a cross-section of articles both in the favour of the law and those opposed to
it. We are sure this publication who serve as a repository for the future researchers on the matter.
I we have repeatedly mentioned in reports at the beginning of the various past editions, the
members of Centre for Reforms, Development and Justice including Centre president, self and other
members have taken up academic activities in the right earnest participating in seminars and
deliberations of national importance. We welcome young scholars to associate with us with ideas and
proposal for an intellectual enterprise, where we can join hands.

31st December 2019

Dr Sanjeev Kumar Tiwari
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Understanding Citizenship
Amendment Act
Rahul Tripathi

P

resident Ram Nath Kovind has given his assent to the Citizenship (Amendment)
Bill 2019 that has now become an Act. A look at the contentious issues it raises, and
whom the Bill benefits.

● What the Bill proposes?

According to the Bill, members of the Hindu, Christian, Sikh, Buddhist and
Zoroastrian communities who have come from Pakistan, Afghanistan, and Bangladesh till
December 31, 2014 and facing religious persecution there will not be treated as illegal
immigrants but given Indian citizenship. It also relaxes the provisions for “Citizenship by
naturalisation”. The law reduces duration of residency from existing 11 years to just five
years for people belonging to the same six religions and three countries.
● Who all does it cover?

The Act covers six communities namely Hindu, Sikh, Buddhists, Jains, Parsis and
Christian migrants from Pakistan, Bangladesh and Afghanistan. As per the Citizenship
Act of 1955, an illegal immigrants cannot get citizenship in India. An illegal migrant is
defined as people who either entered the country without proper documents, or stayed on
beyond beyond the permitted time. In 2015 the government made changes to the passport
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UNDERSTANDING CITIZENSHIP AMENDMENT ACT

and foreigner’s acts to allow non-Muslim refugees from these countries to stay back in
India even if they entered the country without valid papers.
● Who does it leave out?

Leading opposition parties say the law is discriminatory as it singles out Muslims who
constitute nearly 15 percent of country’s population. The government clarifies that
Pakistan, Afghanistan and Bangaldesh are Islamic republics where Muslims are in
majority hence they cannot be treated as persecuted minorities. It also assures that the
government will examine the application from any other community on case to case basis.
● What is the govt’s logic on this?

Citing partition between India and Pakistan on religious lines in 1947, the NDA
government has argued that millions of citizens of undivided India belonging to various
faiths were staying in Pakistan and Bangladesh from 1947. “The constitutions of
Pakistan, Afghanistan and Bangladesh provide for a specific state religion. As a result
many persons belonging to Hindu, Sikh, Buddhist, Jain, Parsi and Christian communities
have faced persecution on grounds of religion in those countries. Some of them also have
fears about such persecution in their day-to-day life where right to practice, profess and
propagate their religion has been obstructed and restricted. Many such persons have fled
to India to seek shelter and continued to stay in India even if their travel documents have
expired or they have incomplete or no documents,” the Bill states.
● What is the background of the law?

It was one of the poll promises of the NDA government. The Bill in its earlier form was
passed in January 2019, ahead of the general elections. It again sought to grant Indian
citizenship to the six non-Muslim communities-Hindu, Buddhist, Christian, Parsi, Jain
and Sikh. It reduced the mandatory requirement of 12 years stay in India to seven years
to be eligible for citizenship if they do not possess any document. The earlier Bill was
referred to Joint parliamentary Committee, however the Bill lapsed as it could not be
taken up in Rajya Sabha.
● Who are opposing?

Among the main opposition against the Bill is that it is said to be violative of Article 14
of the Constitution - the Right to Equality. Congress, Trinamool Congress, CPI(M) and a
few other political parties have been steadfastly opposing the bill, claiming that
citizenship can’t be given on the basis of religion. There has also been widespread protests
across North East in Assam, Meghalaya, Manipur, Tripura, Mizoram, Nagaland and
Sikkim.
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UNDERSTANDING CITIZENSHIP AMENDMENT ACT

● What are the objections that have come

The Act has triggered widespread protests in northeastern states where many feel that
permanent settlement of illegal immigrants will disturb the region’s demography and
further burden resources and decrease employment opportunities for indigenous people.
A large section of people and organisations opposing the Act also say it will nullify the
provisions of the Assam Accord of 1985, which fixed March 24, 1971, as the cut-off date for
deportation of all illegal immigrants irrespective of religion.
● Which states will be affected?

The Act would have impacted all 7 North Eastern states. However after several rounds
of discussion, the Centre has agreed to provide safeguards for NE States. It says, “Nothing
in this section shall apply to tribal areas of Assam, Meghalaya, Mizoram or Tripura as
included in the Sixth Schedule to the Constitution and the area covered under the ‘Inner
Line Permit’ notified under the Bengal Eastern Frontier Regulation, 1873.” These areas
require Indians from other states to get ‘Inner Line Permit’ to enter or pass through them.
Presently, Arunachal Pradesh, Mizoram and Nagaland fall under the Inner Line Permit.
There were concerns that Manipur could end up suffering the most if the CAB is
implemented. On Monday, Home Minister Amit Shah announced in the Lok Sabha that
Manipur will be brought under ILP.
● How many will it add to India’s population?

There are no official figures other than records furnished by the Intelligence Bureau
before the JPC saying there are 31,313 persons belonging to these minority community
living in India on Long Term Visa. They had sought refuge here on grounds of religious
persecution. Home Minister Amit Shah in Parliament said the bill will give a new dawn
to lakhs and crores of people. Parties like Shiv Sena have been asking for an exact
number. As per the IB records the numbers are - Hindus 25,447, Sikhs 5,807, Christians
55, Buddhists 2 and Parsis 2.
(Courtesy: Economic Times)
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Opposition to CAA,
Contemptuous of Mandate
Sreemoy Talukdar

W

here logic ends and arguments are defeated, rhetoric begins. Sonia Gandhi’s
statement that the passing of Citizenship Amendment Bill, 2019, in Rajya
Sabha marks a “dark day in the Constitutional history of India” is an example
of high rhetoric borne out of frustration and defeatism. It is still understandable. After
all, a vanquished Congress has just been reminded that it is not only insignificant as an
electoral entity in national politics, it is powerless to even organise a coalition to defeat
the Narendra Modi government in House of Elders where the NDA does not enjoy
numerical superiority.
However, to describe the passing of a landmark Bill that seeks to protect minorities in
neighbouring nations who were forced to take shelter in India due to religious
persecution as “victory of narrow-minded and bigoted forces over India’s pluralism” is
reminiscent of the political blunder that Hillary Clinton committed when she used the
term “basket of deplorable” to describe Donald Trump supporters.
Clinton was quick to express regret but the rest, as they say, is history.
The CAB has just been passed by both Houses of the Parliament through due
legislative process including robust debates where all issues were discussed threadbare.
Unless the Congress president is suggesting that the Parliament has ceased to become
the voice of people in India’s representative democracy, then her comments lead to only
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OPPOSITION TO CAA, CONTEMPTUOUS OF MANDATE

one other interpretation: that she is calling the people who have democratically elected
this government (which passed the bill) “narrow minded” and “bigoted”.
These comments are not just contemptuous of people, disrespectful towards their
choice and an affront to their collective intelligence, Sonia also managed to shift the
blame for Congress’s ineptitude on the electorate. It is disingenuous to suggest - as
Congress has done - that the Bill “is not just an affront to the eternal principles of
equality and religious non-discrimination that have been enshrined in our Constitution,
but represents a rejection of an India that would be a free nation for all her people,
irrespective of religion, region, caste, creed, language or ethnicity.”
The term “rejection of an India” is interesting because it inverts the entire paradigm
of discourse. Congress’s argument would have still been valid had the BJP sprung the
legislation on an unsuspecting electorate after winning the elections. But, as Union home
minister Amit Shah had pointed out in Lok Sabha, the Bill was a key part of BJP’s
electoral campaign and mentioned prominently in its manifesto. So, unless the Congress
is insinuating that the electorate has no intelligence or agency, we have to assume that
people were supportive of BJP’s vision document and voted in their favour because they
wanted the implementation of its policies.
The remaining part of the statement is high rhetoric that carries little meaning. A
narrow-tailored law that is legislated on the basis of ‘reasonable classification’ does not
militate against any provision of the Constitution, including Article 14, as noted lawyer
Harish Salve has pointed out.According to Salve, who successfully argued India’s case at
the International Court of Justice (ICJ) on Kulbhushan Jadhav, “reasonable
classification” is positive discrimination that seeks to give religiously persecuted people
from three Islamic nations some extra benefits in naturalization, such as reducing the
window from 11 years to six.
But that does not mean Muslims from these nations may not apply for Indian
citizenship. Though they are not religious minorities in Islamic nations, they still can,
and their cases would be duly considered in accordance with India’s existing asylum
laws. Also, the passing of CAB has no bearing on India’s Muslims citizens whose status
is on par with any Indian citizen of any faith.
In other words, Congress’s key charge that “religion has become a determinant of
nationhood” is misleading. The legislation has been done on the basis of ‘class’
(minorities) who have been wronged in their homelands and whose right to life and
practice of their faith is at stake, and India being the ancestral and civilizational home
for these persecuted people ought to provide them with a ‘natural home’.
Incidentally, in 2003, while speaking in Rajya Sabha, former Prime Minister
Manmohan Singh, then Leader of Opposition in Rajya Sabha, suggested that minorities
in Bangladesh who have been forced to take refuge in India, should be given citizenship.
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OPPOSITION TO CAA, CONTEMPTUOUS OF MANDATE

Singh’s exact words were: “While I am on this subject, Madam, I would like to say
something, about the treatment of refugees. After the partition of our country, the
minorities in countries like Bangladesh, have faced persecution, and it is our moral
obligation that if circumstances force people, these unfortunate people, to seek refuge in
our country, our approach to granting citizenship to these unfortunate persons should be
more liberal.”
Sonia’s sanctimonious tripe ironically reflects why Congress finds itself alienated from
people and battling an existential crisis. The contentious nature of the bill perhaps
triggered exhaustive debates in both Houses of Parliament where Union home minister
Amit Shah issued a point by point rebuttal to the Opposition’s charges against the bill.
And yet the sum and substance of Congress’ stance is that the Bill is “anti-Muslim”,
unconstitutional and may easily be struck down in the Supreme Court.
As has already been noted, the Bill in no way discriminates against the Muslims or
take away their rights and entitlements as Indian citizens. The Bill, as Rajya Sabha MP
Swapan Dasgupta has pointed out, is also inconsonant with Geneva Convention on
refugees. As far as the Supreme Court is concerned, Congress has already indicated that
it shall move the apex court.
The party’s senior leader and former Union home minister P Chidambaram has even
sought to build tacit pressure on the Supreme Court judges, pushing it to veto a Bill that
has been passed by both Houses of Parliament.Chidambaram, a legal luminary, hardly
needs reminding that even if the Supreme Court strikes it down, the judiciary is not
above the legislative. The Parliament retains the sovereign right to legislate and undo
judicial decrees.
(Courtesy: FirstPost)
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Citizenship by Executive Fiat
P Chidambaram

T

he mask is off and the claws have been bared.Project Hindu Rashtra is gaining speed.
The engine is the Prime Minister, Mr Narendra Modi; at the wheel is the Home
Minister, Mr Amit Shah. The designer/engineer, the RSS, is watching with great
interest.
MESSAGE TO MUSLIMS
The only surprise is that the BJP is pushing its agenda so quickly after its massive
election victory: criminalisation of triple talaq, the National Register of Citizens (NRC)
exercise in Assam, the repeal of Article 370 of the Constitution and, now, the passage of the
Citizenship (Amendment) Bill are part of an elaborate plan to advance Project Hindu
Rashtra.
The common intent behind these moves is to send a blunt and unambiguous message to
the Muslims of India that they are not equal citizens of this country and to reiterate the
Golwalkar-Savarkar theory of ‘India is a Hindu nation’.
The Citizenship Act, 1955, recognises citizenship by birth; citizenship by descent;
citizenship by registration; citizenship by naturalisation; and citizenship by incorporation of
territory. All other persons living in India would be ‘illegal migrants’. The Foreigners Act,
1946, and the Passport (Entry into India) Act, 1920, would apply to them and they are liable
to be expelled. The religion of a person - whether a citizen or an ‘illegal migrant’ - was alien
to the concept of Indian citizenship.
All the above have changed with the passage of the Citizenship (Amendment) Bill, 2019.
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CITIZENSHIP BY EXECUTIVE FIAT

The Bill is suspect. In fact, many scholars and former judges have opined that it is
unconstitutional.
What does the Bill do? It picks three countries - Afghanistan, Bangladesh and Pakistan.
It picks six ‘minority communities’ - Hindus, Sikhs, Buddhists, Jains, Parsis and Christians.
It presumes that any person belonging to one of the six communities from one of the three
countries who had entered India on or before December 31, 2014, was ‘persecuted’ in home
country and could, therefore, by an executive order, be exempted from the provisions of the
Foreigners Act and the Passport (Entry into India) Act. Such a person shall not be an ‘illegal
migrant’.
In short, the amendment Bill has introduced a new route to acquire citizenship citizenship by executive fiat.Questions arise, they were asked, but the government had no
answers:
● Why were only three countries picked for special treatment leaving out other
neighbouring countries such as Sri Lanka, Myanmar, Bhutan and Nepal?
● Why were only six minority communities picked leaving out other communities discriminated in the home country because they do not belong to the majority - such as as
Ahmadiyyas, Hazaras, Balochis, Rohingya, Jews etc?
● Abrahamic religions are three: why was Christianity alone included, leaving out Judaism
and Islam?
● Why were Hindus included, but Sri Lankan Hindus excluded? Why were Christians
included but Bhutanese Christians excluded?
● The premise of the Bill is religious persecution. What about victims of other forms of
persecution, like linguistic, political, cultural, casteistetc? What about victims of civil
wars?
● Why is the cut-off date December 31, 2014? What is its impact on the cut-off date of March
25, 1971, mentioned in the Assam Accord? Has the latter been discarded?
● What is the purpose of exempting from the provisions of the amended Act “the tribal area
of Assam, Meghalaya, Mizoram or Tripura as included in the Sixth Schedule to the
Constitution” and the area covered under ‘The Inner Line’ notified under the Bengal
Eastern Frontier Regulation, 1873? What are the consequences of such an exemption?
● Are CAB and the NRC not Siamese twins? Which will be implemented first?
● Will those who claimed they were born in India or entered India before March 25, 1971,
have to change their story now and claim that they were victims of religious persecution
in their home country? Which claim will be a lie and which claim will be truthful?
CONSEQUENCES OF EXCLUDING MUSLIMS
If both CAB and the NRC will be implemented, the non-Muslims excluded under the
NRC will be included under CAB. The net result will be that only Muslims will be identified
T H E

D I S C U S S A N T

JOURNAL OF CENTRE FOR REFORMS, DEVELOPMENT AND JUSTICE

<14>

DISCUSSANT_13_15.qxd

2/13/1950

7:25 PM

Page 15

CITIZENSHIP BY EXECUTIVE FIAT

as illegal migrants and excluded. The consequences will be monstrous.
Once excluded, the government must sequester the excluded persons in camps until any
country or countries agreed to accept them. Where will the camps be built and how many
will be required? Will the ‘illegal immigrants’ remain in the camps for the remainder of their
lives? And what will be the status of their children?
Besides, there will be social, economic and political consequences, in India and abroad, of
incarcerating, indefinitely, millions of Muslims in virtual concentration camps. Reacting to
the cleansing in India, there will be pressure on Hindus living in Sri Lanka, Myanmar and
Pakistan to emigrate to India.
It was apparent that the government had not taken a considered view on the
constitutional validity of CAB when tested on the anvil of Articles 14 and 21 of the
Constitution and the Universal Declaration of Human Rights.
Violent protests have broken out in Assam and the Northeastern states. Large sections
of people across the country, a majority Hindu, have joined the protests.
Despite the serious questions about CAB and the turmoil all around, Parliament
collaborated with the Executive in passing an unconstitutional Bill. The task of restoring
equality and constitutional morality will now fall on the Judiciary.
(Courtesy: Indian Express)
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Citizenship Amendment Bill 2019:
Opposition’s Protest Not Justifiable
Rajvir Sharma

M

any opposition political parties and their frontal organisations and ‘some
professional opponents’ of Prime Minister Narendra Modi and his government
have protested the tabling and passage of the Citizenship Amendment Bill
(CAB) both inside and outside the parliament. The validity of the criticism of the
Government move on CAB can be better gauged by going through the debate over the bill
in the Lok Sabha where it was passed by an overwhelming majority after a long and
comprehensive discussion.
The main charge of the opponents there was that the Bill is unconstitutional as it’s
against Article 14 of the Constitution of India. The argument was that it discriminates
between the religious communities and religion cannot be the basis of citizenship.
Furthermore, it would also harm the interests of the north-east states in terms of
encroachments upon their identity-cultural and linguistic. The Home Minister replied to
the objections of the opposition leaders in extensive detail and tried to allay the fears,
real or imaginary or manufactured.
It would be prudent to recall some of the main arguments put forth by the government
in this regard. First, such a step was taken by the Congress, Home Minister Amit Shah
argued, in the past when the division of India on religious lines was accepted under the
leadership of Prime Minister Jawaharlal Nehru even though Mahatma Gandhi had said
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division can be only on his dead body.
Then he cited Nehru-Liyaqat Act which made it obligatory to look after the minorities
and safeguard their interests by the respective governments. It did not happen. The
religious minorities - Hindus, Sikhs, Parsis, Buddhists and Christians were continuously
persecuted and tortured in Pakistan that compelled them to run and take shelter in
India. There is no discrimination between the Muslims and Non-Muslims as Muslims in
the three countries - Pakistan, Afghanistan and Bangladesh - are not a minority there;
they are dominant ruling community.
Since many of the states of the North-east have the practice of innerline permit like
Mizoram, Arunachal Pradesh and Nagaland, the Act will not impact them. Major parts
of Assam, Meghalaya and Tripura are also outside the ambit of the Bill, besides, Minister
Shah also provided explanation for and rationale behind leaving out the countries like
Nepal, Sri Lanka and Mayanmar among others. It were only those who had pre-decided
not to be convinced come what may, remained unconvinced. The Lok Sabha in its
collective wisdom decided finally in favour of the Passage of the Bill with a thumping
majority.
Now coming to the main ground of opposing, the constitutionality. What does Article
14 say? It says that (1) The state shall not deny to any person equality before law or (2)
equal protection of the laws within the territory of India. Clearly the provision has two
parts. Part one grants equality before law while part two talks of equal protection of the
laws which in effect means equal treatment in equal circumstances. So, on the one hand
the constitution prohibits discrimination between individuals under the law, on the other
it empowers the state to classify the people and differentiate.
The only limitation is that once classified, there cannot be discrimination within the
members of the same class. The judiciary even went to the extent of saying in the Indira
Sawhney vs. Union of India that Article 14 will have to be understood with reference to
or in the light of the Directive Principles of State policy.
Moreover, the constitution does provide some privileges to the President and
governors besides the MPs and The MLAs, does one call it a violation of Art. 14? Even
the members of the civil services cannot be proceeded against or prosecuted without the
prior permission of the competent authority in some cases. In addition, the Supreme
Court in the cases of state of Rajasthan vs Vidyawati, Kasturilal vs. the State of Uttar
Pradesh emphatically denied any suit against the government for an injury in the course
of the exercise of the sovereign functions of the government. The courts have upheld laws
providing discriminatory provisions on reasonable grounds. According to P M Bakshi the
classical test as judicially determined requires the fulfilment of two conditions, namely The classification must be based on an intelligible differential which distinguishes
those that are grouped together from others and (2) the differential must have a rational
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relation to the object sought to be achieved by the law under challenge. The CAB meets
both these conditions. My purpose behind these arguments is merely to establish that
the government of India is well within its constitutional right to make classification into
groups like it has done in the case of citizen amendment Bill.
It has classified people entering India into intruders and refugees. It has denied the
right to citizenship to the intruders and accepted the refugees for grant of Indian
citizenship. Classification is founded on religious minorities entering the Indian
Territory because of persecution on the basis of religion in the countries of their origin
and therefore, one can safely say that the Bill stands on sound legal and constitutional
footing.
The opposition seems to be playing a pure and simple politics, merely to aim at
misleading and misguiding the Muslims and the youth of the north-east. The Bill has
nothing to affect any section of the people or the region adversely. It’s time for the
opponents to keep the national interest over and above the petty partisan objectives.
Let us neither create nor strengthen any source, wherever it might be, of division nor
anyone should use this as an opportunity to spread hatred to divide Hindus and
Muslims. Social wedges are difficult to bridge once widened and such a situation will not
only weaken India as a society and a nation but it would also hinder the path of economic
well-being of our country. It would also blunt our efforts to have a rightful place among
the committee of nations. Let us hence work together to make the country and her people
strong and prosperous.
(Courtesy: Capital Khabar.in)
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Déjà Vu: Anti-CAA Protests in Assam
Rajeev Bhattacharyya

A

fter simmering for months, Assam has been rocked by a violent uprising again,
tipped over the edge as it has been by the central government pushing the new
citizenship law through the parliament.
The new agitation seems to be moving towards the days of non-stop protests witnessed
during the anti-foreigner movement of the eighties.
While protests have been held in Tripura and Meghalaya too, they have been the most
intense in Assam. The stir continues to engage more and more people and spreads to newer
areas every passing day.
In the beginning, the movement against the Citizenship Amendment Bill (CAB) was
more concentrated in Guwahati and the region in the south bank of Brahmaputra to
Tinsukia, which is inhabited primarily by Assamese communities.
The situation began to change when the bill was passed in the Rajya Sabha. Mobile
internet was blocked, a curfew was imposed and the Army was deployed to keep the
protesters in check. Yet, the morning after saw the anti-CAB stir become far more
vociferous. There were more people from all age groups participating in the agitation.
Trees were chopped and highways blocked at several places in the districts of the north
bank at Silapathar and Nalbari. Violence also erupted in Guwahati, Dibrugarh and at
several other places. The residences of BJP and AGP legislators came under attack along
with some offices of RSS.
Chief Minister Sarbananda Sonowal’s appeal on TV to pacify the protestors and his
assurance that Clause-6 of the Assam Accord will safeguard indigenous communities in the
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state hardly had any effect on the mood of the protestors.The thousands of protesters in the
state, which shares a border with Bangladesh, all say the citizenship law would open the
region to a flood of foreign migrants.
“What was the BJP government doing since 2016? What happened to their election
promise of identifying and deporting all illegal migrants? Why could Assam BJP leaders not
take a strong stand against CAB like their counterparts in other states of the Northeast?
Every protestor on the street will ask these same questions,” said Tapan Kumar Bhuyan, a
middle-aged businessman who marched in Guwahati.
He also referred to the “false promises” made by the BJP and how the National Register
of Citizens (NRC) and Assam Accord would be nullified by the new bill.
WHAT IS THE DIFFERENCE WITH THE AGITATION OF 1979-85?
Unlike the movement in the early eighties against foreigners, the agitation this time
around has been more spontaneous and less organised. In the 1980s, there was an apex body
consisting of representatives from civil society organisations steering the movement.
Now there are three groups - All Assam Students’ Union (AASU), Asom Jatiyatabadi
Juba Chatra Parishad and the Akhil Gogoi-led Krishak Mukti Sangram Parishad (KMSS) that have taken the lead in the protests, besides the students in colleges and universities.
There is also a large chunk of participants who are neither students nor affiliated to any of
these organisations.
For instance, some regions inhabited by the tea tribes have also joined the agitation
against CAB. A village in Dibrugarh inhabited by the community near Lahowal erected
barricades on the road and burnt tyres. The protestors had the same reasons for the
protests.
In the earlier movement, there were sporadic efforts by the RSS to influence the course
of the anti-foreigner agitation. It was extremely unhappy when a large number of
Bangladeshi Hindus were detected as fraudulent voters in Mangaldoi Lok Sabha
constituency, which was a contributory factor that sparked the agitation.
In the ongoing agitation, the Hindutva organisation has come under attack alongside the
BJP and AGP and the possibility of more attacks cannot be ruled out.
For quite a long time, it seems that the organisations leading the campaign were
ignorant of the fact that the RSS was the architect of CAB. In the earlier movement, it was
the Congress and CPI (M) that had become targets as they were perceived as being promigrant by the agitators.
Technology, too, has had a prominent role in the current movement being more
decentralised and it has helped in faster mobilisation of people. A middle rung police official
in Dibrugarh also attributed the spread of the movement to more areas in the valley to the
proliferation of local TV news channels.
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Sensing the mood of the people, the government did not waste time in deploying the army
in Guwahati and Dibrugarh where flag marches were staged several times Thursday. A
decision has also been taken to give charge to the Unified Command, which was created
years ago for better coordination among the security forces and police in counter-insurgency
operations.
A ‘THIRD FORCE’ IN THE MOVEMENT?
The presence of a ‘third force’ in Jammu and Kashmir was often heard when people hit
the streets and pelted stones at the police to protest perceived injustices. Sections of rightwing politicians and government officials were often quick to blame actors from across the
border sponsoring the movement and even offering stipends to the agitators.
The same rumours have also been floated in Assam by some BJP-RSS functionaries and
officials who feel that “paid miscreants” indulged in the violence that has engulfed large
parts of Assam. Most of them have pinned the blame on some politicians from the opposition
parties who they feel have doled out huge funds to the select group of agitators to engage in
arson.
There is a reason for some BJP leaders to peddle these views. Their assessment on the
reaction against the bill has been proved awfully wrong. The party high command was
reportedly told that the movement would last only a few days without any deleterious
impact on the electoral fortunes of the party. They now need a face-saver and a reason to
justify their arguments.
However, there have been episodes that could point to the involvement of miscreants with
vested interests in the movement. Some participants in the procession in Guwahati, for
instane, had observed some people carried bags with stones which were later pelted at the
police near the secretariat.
AASU leaders have also spoken about involvement of a “third force” in the movement
seeking to discredit the movement. It did not elucidate but that the student organisation
might have been referring to designs by the government to discredit the movement against
the CAB.
While the truth about any such involvement cannot be ascertained immediately, what is
most certain is the large scale participation in the movement against the CAB in Assam.
Miscreants cannot be held responsible for the grievances that are embedded deep in the
psyche of the inhabitants of Assam’s Brahmaputra Valley which have accumulated over the
past many decades.
(Courtesy: www.News18.com)
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CAA: India Moral and
Constitutional Responsibility
Lalita Nijhawan

A

prominent journalist said that our nation can’t take more people. While there is
no nation that can take more than its due, our country can take that burden as it
always has for decades. Walking on the streets of India you will see different
shades of skin, you will hear different languages that change ever so slightly with a little
distance, your heart will sink when you will bear witness to the disparity in income with
slums that have numbers ready to challenge any metropolitan city in the West, and be
awestruck by grandiose mansions on the other side of the fence. Our country has
different religions and social practices, every moment on the streets of our nation you will
witness people who openly flaunt their religion with pomp and gusto, so much so that us
nationals cannot keep count. This is proof of our secularism, this is testimony to our
flourishing diversity.
Author and historian Devdutt Pattanaik beautifully stated that we are the only
nation that thrives in chaos, that we are not supposed to function but we do and might I
add we function effectively. If you look closely you will see that there is ‘order in chaos’.
When we band together despite adversities and are able to move forward with both legs
bound, we have nothing to fear as we cannot lose. Yet, we raise our voice for fear of being
silenced, protest violently for fear of being ignored, fight every humanitarian and
economic act that the current electorate has presented to us.
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I see many people being frightened by the opportunities provided in the Indian
Citizenship (Amendment) Bill of 2019, and planning to step back from the title of ‘a
nation of diversity, freedom, and humanitarianism’ for imagined slights and unnecessary
conditions. Our political parties thrive at the opportunity of opposing each other, for we
thrive in chaos and when someone else fails. Perhaps it’s time to stop thriving by
stepping onto someone else’s back.
Look closely at who fails if this Bill isn’t passed: it’s the people who are living in our
country and are part of our economic strength, it’s the people who have grown to love our
chaos. We are hurting millions who have anxiously been waiting for their turn to call
themselves ‘Indian’. It’s so easy to throw jabs at US President Donald Trump when he
ups the visa regulations making it difficult for foreign nationals to enter or stay in the
US, but we can’t rise up to the occasion to show the world that we care with our current
attempts at reforms.
During the Syrian war, refugees flocked to Europe in millions and select countries
opened their doors, adjusted their policies and even marketed to serve to the minorities.
We don’t even have to adjust as we’re already there. We talk about ‘brotherly love’ for our
neighbouring citizens, but when it comes to providing a helping hand, it suddenly
infringes on our ethnicity. We have survived hundreds of years of war, colonialism and
invasions, and yet, the argument that Citizenship Amendment Bill 2019 has the power
to distill our values is illogical. It is baseless fear mongering.
Citizenship is a tricky business globally but particularly so in India. Since 1955, the
Bill has not been amended and it makes it extremely difficult, if not near impossible, for
people to get citizenship. The root of this problem goes back the day we got Independence.
At the moment of freedom, people of pre-Independence India were informed they were in
Pakistan, which was not a part of Hindustan anymore.
Soon after, the greatest mass migration this world has ever seen took place and many
died walking for miles on foot with no food or water, traversing the tough terrain to cross
the border and reach India. Some brave ones thought things would calm down with time
and wanted to stay in the land of their ancestors. They patiently waited for decades but
time has not been kind to them or to their offspring as the persecution lives on in
strength and number. Millions of people who have flocked to our land have been
unfortunate victims of religious persecutions. All they wish to do now is have a place they
can call ‘home’, a place where the future of their children is secure, a place where that
they can share their identity with pride.
While introducing the Bill in the Lok Sabha, Union Home Minister Amit Shah
correctly implied that we are a democratic nation, but other nations do not have our view
of equal constitutional and human rights for minorities. Afghanistan, Bangladesh and
Pakistan are all ‘Islamic States’. The term ‘Islam’ is heavily preferred above all in their
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Constitution. In these countries, Hindus, Buddhists, Sikhs, Jains, Parsis and Christians
are the minority communities. There are six religions that have faced religious
persecutions regularly and we have opened our gates to them many times in the past and
will continue to do so. The Indian Citizenship Amendment Bill 2019 wants to give people
a place they can call ‘home’. Every person has that right and the right to have an identity.
The argument put forth by the opposition parties is, ‘why aren’t Muslims included?’
First of all, Muslims are allowed to go through the Citizenship process as well and a
famous example of that is singer Adnan Sami. But Muslims won’t flock from Pakistan or
Bangladesh or Afghanistan in large numbers because of religious persecution as they are
safe and content there.
Another argument being made is that this Bill is divisive. Let’s look at the facts and
figures. India is home to 11 per cent of the world’s Muslims, has the second-largest
Muslim population in the world and the world’s largest Muslim minority population.
In Pakistan, there were 15 per cent Hindus in 1947 and by 1998 the figure went down
to 1.6 per cent — a whopping decline of 90 per cent in about 50 years. Even today, the
population of Hindus in Pakistan is at a standstill of 1.6 per cent. To know the reason for
this decline, we must reflect on the recent news where two Sikh girls in Pakistan were
forcibly abducted, converted and married off. This shows the miserable condition of
minorities in Pakistan. Ignoring sentiments and looking at the hard facts we can
appreciate that the Muslim minority in India is neither religiously persecuted nor
flocking in millions from neighbouring nations or being suppressed.
On the other hand, our neighbouring nations haven’t been so kind to the minority
communities there. Lending a helping hand to minorities trying to escape from Islamic
states and keeping the dignity and honour of their women isn’t a national threat or
divisive, it is humanitarian. In Sindh, Pakistan the Asian Human Rights report revealed
that 1,000 girls from a religious minority were kidnapped, married and converted to
Islam. Asia Bibi was provided shelter in Canada. She is a Pakistani Christian who spent
eight years on death row due to false blasphemy charges. A lynch mob of 20 people in
Pakistan burned a Christian couple alive who were falsely accused of blasphemy in 2014.
The people were acquitted of charges later. Even after the Nehru-Liaquat pact, lakhs of
people flocked to India due to continued atrocities. Do we stand aside and continue to be
spectators?
Also, let’s not forget that there are six religions in total whose wait period to receive
citizenship in India has decreased from 11 years to six years. Again, the contingency is
that they have escaped religious persecution as political persecution is not covered in the
Bill.
India has been a sanctuary for Sri Lankan Tamils but they are not included in CAB
as their issue is political. They haven’t been displaced due to religious persecution.
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Another religious minority that has suffered is the Buddhist Chakma, a segment of
Buddhists residing in Bangladesh. In 1962, the Chakma were displaced due to
construction of Kaptai Dam and weren’t rehabilitated.
They wanted to leave Bangladesh but weren’t let go off easily and in 1971 Bangladesh
led an armed resistance against these immigrants. The Chakma have been successfully
rehabilitated in India.In Bangladesh alone, there have been 50 big genocides with
millions of people displaced from the country. Hindus aren’t citizens in Bangladesh.
There work in the country for 8 to 10 years with work permit and have to keep reapplying
for it.
Sardar Vallabhbhai Patel had said that doors of our country are open for Hindus who
were taken as slaves to Africa. Why can’t we do the same for these people? This is our
moral constitutional responsibility as illegal immigrants can’t be compared to persecuted
people in these countries.
The place we call our ‘country’ is not limited to the borders that we see today. We were
once a beautiful civilisation spread far and wide. The Indian subcontinent and our
culture spread from Iran to Cambodia. We were united more by culture than our borders.
Krishna lived in Dwarka in the far West of India and married Rukmini from the North
East Idu Mishmi tribe of Arunachal Pradesh. Shiva resided in the high mountain tops of
the Himalayas, while Parvati prayed in the southernmost tip of India, Kanyakumari.
From north to south, east to west connection of India in Hindu scriptures existed long
before the fences were built. Our traditions, culture, roots and DNA structure exist in
those living in a nation that was once one. The only difference between the immigrants
that flock to our nation and the citizens of India is the tag we have placed on them, the
demeaning term ‘refugee’.
I will leave you with one question: there is no Hindu state in the world so where
should Hindus go if they are troubled?
(Courtesy: www.News18.in)
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CAA Not Anti-Muslim: Why No Taker's
For Govt Assurance
Rohan Venkataramakrishnan

I

f you only paid attention to what Indian Prime Minister Narendra Modi tweets, you
might think that he operates like a statesman, not venturing into messy political
battles or offensive rhetoric. On Monday, as the protest movement against the
Citizenship Act amendments continued to become bigger and broader, Modi appealed to
Indian citizens to “maintain peace, unity and brotherhood.”
The amendments to the Act bring in an expedited process for non-Muslim migrants
from Pakistan, Bangladesh and Afghanistan to be naturalised, thereby effectively adding
a religious test to Indian citizenship laws. Many fear this will be used to harass millions
of Indian Muslims once the National Register of Citizens is introduced nationwide. Yet,
Modi insisted that the Act “does not affect any citizen of India of any religion.”
“We cannot allow vested interest groups to divide us and create disturbance,” Modi
tweeted. “It is my appeal to everyone to stay away from any sort of rumour mongering
and falsehoods.” Modi in his tweets said, “I want to unequivocally assure my fellow
Indians that CAA does not affect any citizen of India of any religion. No Indian has
anything to worry regarding this Act. This Act is only for those who have faced years of
persecution outside and have no other place to go except India.This is the time to
maintain peace, unity and brotherhood. It is my appeal to everyone to stay away from
any sort of rumour mongering and falsehoods.”
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All of this sounds great - except it is Modi himself, as well as his government and
the Bharatiya Janata Party that are responsible for rumour mongering, falsehoods
and spreading the idea that the Citizenship Act will be used against Indian Muslims.
It is the rhetoric of the ruling party that has brought thousands of people to the
streets to assert that the government cannot simply decide who it believes is an
Indian citizen.
Modi jumped right into the fray over the weekend, with this comment:
“Congress and their allies are creating a ruckus...” he said, at an election rally in
Jharkhand on Sunday. “They are doing arson because they did not get their way.
Those who are creating violence can be identified by their clothes itself.”
The suggestion from Modi here is that anyone at all who looks Muslim - in this case
wearing easy-to-spot topis - is a potential threat and likely to be violent in their
response to the Act, regardless of whether they are Indian citizens or not.
The comment, a relatively rare, openly communal remark from Modi who prefers
to leave such rhetoric to BJP President Amit Shah, corroborates the very fear that the
protesters have about the Citizenship Act: That it will be used to harass and demonise
anyone who is Muslim, regardless of their nationality.
Indeed, Modi would never make such a remark about violent protesters from other
communities - such as those involved in Jat or Maratha agitations. Or even bring up
the fact that at least some of the violence perpetrated over the last few days has come
from men in uniform, particularly police personnel at Aligarh Muslim University and
Delhi’s Jamia Milia Islamia.
The BJP has actually been desperate to communalise the protests against the
Citizenship Act, though the first sustained opposition actually came from the North
East, where the anger is aimed at outsiders to the region regardless of religion.
Shah also tried to address the protesters on Monday, saying that the Act “is not to
take away citizenship of any Indian.” In his tweet, the Home Minister said: “CAA is
to give citizenship to religiously persecuted refugees, it is not to take away citizenship
of any Indian.Some parties are spreading rumours and inciting violence for their
political interest.I request students to go through the CAA once and not fall in their
trap.”
In doing so, Shah has to go against his own rhetoric in which he makes it clear that
current Indian citizens will be affected by the Citizenship Act and the all-India
National Register of Citizens, unless they are “moolniwasi” or original inhabitants.
In other words, if they do not fit the BJP and its parent organisation, the Rashtriya
Swayamsevak Sangh’s idea of who belongs in India, they do have to worry. Shah’s
arguments for the amendments were built on the same fallacy, the idea that the
Indian state is a natural home for all Hindus but not for Muslims.
T H E

D I S C U S S A N T

JOURNAL OF CENTRE FOR REFORMS, DEVELOPMENT AND JUSTICE

<27>

DISCUSSANT_26_28.qxd

2/13/1950

7:25 PM

Page 28

CAA NOT ANTI-MUSLIM: WHY NO TAKER'S FOR GOVT ASSURANCE

In reality, India - on paper at least - is a country that is the natural home of anyone
willing to abide by the principles laid down in the Constitution, which includes not
discriminating on the basis of religion. Modi and Shah’s attempts at damage control
do not fool anyone.
No matter what happens next, it should be clear to all that there is a significant
Indian population that is unwilling to bow down to the communally divisive rhetoric
and worldview promoted by the RSS and the BJP.
(Courtesy: www.scroll.in)
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Opposition to CAA: Providing Space to
Islamic and Left Radicals
Rupa Subramanya

T

here’s justified concern about the Citizenship Amendment Act. For the first
time in India’s history as an independent republic, religion has been introduced
as a criterion of eligibility for citizenship, albeit for migrants from India’s
Islamic neighbours and not current Indian citizens. These migrants can be Sikhs,
Buddhists, Hindus, Jains, Parsis and Christians - just not Muslims.
What makes the Citizenship Amendment Act (CAA) controversial is the Narendra
Modi government’s promise of bringing in a nationwide National Register of Citizens
(NRC), which would require everyone to produce documents validating their
citizenship. It’s legitimate to worry that the combination of CAA and NRC will
disenfranchise primarily Muslims, since other religious groups will have the cover of
the new citizenship law even if they can’t produce documents required under the NRC
exercise.
It’s clear that the CAA and the prospect of a nationwide NRC represent a
fundamental shift in the secularism embedded in India’s Constitution. Protests
against the CAA have gripped many parts of India, starting with Assam and then
moving to Delhi and elsewhere. While the majority of protests seem to have gone off
peacefully, unfortunately, some have turned violent and the police in a few instances
appear to have used excessive force in quelling the demonstrations.
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TWO FACES OF THE PROTEST
One of the early protests against the CAA that attracted widespread media
coverage took place at Jamia Millia Islamia (JMI) in Delhi. Details of exactly what
happened remain murky, with allegations by some of the protesters against the Delhi
Police and the suggestion that the protests may have been infiltrated by “outsiders”
bent on causing trouble.
Two young women, Ladeeda Sakhaloon and Ayesha Renna, both students of JMI,
emerged as “heroes” and became the faces of the protests. They were captured on
video protecting their male friend while standing up to the police. Many observers,
including myself, lauded these women for their courage. The powerful image of
women in hijab protecting their male colleague defied many stereotypes of an
observant Muslim woman, and thereby captured the Indian public’s attention and
admiration.
Soon after they became instant celebrities, we started to learn more about them
from their Facebook pages, which revealed some disturbing and problematic
information. Sakhloon, in one of her posts, appears to endorse the chanting of Islamic
slogans “Allahu Akbar” and “Insha Allah” and much more problematically, appears to
endorse the Mappila uprising under the British colonial rule.
COUNTERING RELIGIOUS CAA WITH RELIGIOUS SLOGANS
It is of course true that both Insha Allah and Allahu Akbar are standard Islamic
expressions used in common speech, but their use in the context of a protest against
the religiously inspired CAA is obviously problematic. After all, the main objection to
the CAA is that it brings religion in through the back door. How bizarre, therefore, to
counter it by bringing in religion rather than espousing secular values.
As worrying as this is, far more problematic is the apparent endorsement of the
Mappila uprising, which occurred in 1921 in Kerala. The inspiration of the rebels was
explicitly Islamic; they specifically targeted Hindus, butchered some and forcibly
converted others, with the end goal being the creation of an Islamic State. The fact
that the roots of the rebellion may have been economic can’t blind us to the reality of
what motivated the rebellion and the ideology that governed it.
One would have thought that when these facts on the women’s views became
known, mainstream supporters of the protest movement would back away, and some
did. However, many others doubled down on these problematic sheroes, some even
excusing the Mappila rebels as “freedom fighters” and denying that the overt
religiosity of the two women could have a damaging effect on the credibility of the
protests.
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LOSING LEGITIMACY TO FAR-LEFT
In the end, this was a self-goal by the protesters in their movement against the
CAA, and perhaps we should not have been surprised. Liberal opposition to the Modi
government, starting in 2014, has been contaminated and delegitimised by the
inclusion of the far-Left, radical, Communist and Islamist elements whose
philosophies are no more in keeping with India’s secular traditions than an extreme
Hindutva position would be. At least the Indian far-Right is honest about its ideology
and religious motivations and does not pretend to pay lip service to Nehruvian
secularism. However, liberals who shield radicals in their ranks are hypocritical and
dishonest about their motivation and this only serves to discredit such opposition in
general.
Going forward, legitimate liberal and secular opposition to the CAA and the NRC
must purge itself of radical and extreme elements whose only purpose is to further
polarise the issue and not to find a sensible, centrist middle ground that all
reasonable people can agree on. If this doesn’t happen, the protest movement against
the CAA will lose all credibility in the eyes of the Indian public and that would be a
shame. There are many legitimate questions to be raised about the CAA but this can
only be done by upholding India’s secular traditions and not caving into religious
chauvinism of another kind.
(Courtesy: www.ThePrint.in)

T H E

D I S C U S S A N T

JOURNAL OF CENTRE FOR REFORMS, DEVELOPMENT AND JUSTICE

<31>

DISCUSSANT_32_34.qxd

2/13/1950

7:25 PM

Page 32

Why Muslims Refuse Govt
Assurance On CAA
Aunindyo Chakravarty

I

n 1993, a Bangladeshi writer popular in her own country but little known outside,
published her fourth novel. It told the story of a Hindu family whose commitment to
the idea of Bangladesh is slowly eroded by the communal violence that they face. The
novel Lajja became an international best-seller, but it was banned in its home.
Lajja was about Hindus forced escape to India because of the religious persecution
they faced in Bangladesh. But it was the novel’s Muslim creator, Taslima Nasreen, who
had to flee her country when thousands of fanatics turned up on the streets demanding
her execution. So Nasreen, a Muslim, was as much a victim of religious persecution as
the fictitious Hindu family she had created.
When Amit Shah introduced the Citizenship Amendment Bill (CAB) in the Rajya
Sabha yesterday, he made it clear that there’ll be no place in India for any Taslima
Nasreen. He said, “Refugees from Pakistan, Afghanistan and Bangladesh cannot be
given citizenship in India.” He prefaced that by saying, “Indian Muslims have nothing to
fear.”
Why does Shah’s assurance to Indian Muslims sound hollow? One reason is that the
CAB reveals, in sharp focus, the Modi-Shah vision of Indian citizenship. That vision
believes India was partitioned on religious lines in 1947 - Muslims took Pakistan and
Hindus got India.
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What the Modi-Shah version of India’s history forgets to tell us is that not only was
the Indian state founded on the idea of the equality of all religions, so was Pakistan. In
his speech to Pakistan’s Constituent Assembly on August 11, 1947, Jinnah said, “You are
free to go to your temples, you are free to go to your mosques or to any other place or
worship in this State of Pakistan. You may belong to any religion or caste or creed - that
has nothing to do with the business of the State.”
PM Modi’s one-time mentor, LK Advani, recounted this speech when he visited
Jinnah’s mausoleum in June 2005, and hailed Pakistan’s founder as an “ambassador of
Hindu-Muslim unity”. Of course, we know that within a few months of Jinnah’s death in
1948, Pakistan made its first step towards becoming an Islamic republic when Liaquat
Ali Khan declared that God was the sole sovereign of the entire universe.
The point, however, is that millions of Muslims had already chosen Pakistan before it
became an Islamic state. One could argue, they felt safer in a Muslim-majority nation,
but didn’t want a state based on Islam. Such Muslims have as much of a right to return
to India if they face religious persecution as Hindus who chose to stay on in Pakistan
after partition.
The case is even stronger for Muslims in the erstwhile East Pakistan. The very
creation of Bangladesh challenged the idea that Muslims in the subcontinent constituted
a nation. Bengali Muslims decided their nationhood was based on their language and
they had nothing in common with Punjabi and Sindhi Muslims.
In fact, even though the 1972 constitution of Bangladesh began with an invocation to
Allah, it pledged itself to the “ideals of nationalism, socialism, democracy” and
“secularism”. Secularism was removed from the constitution in 1977 by Zia-ur Rehman
and it was only in 1988 that General Ershad made Bangladesh an Islamic republic.
Arguably, there are millions of Bangladeshi Muslims, like Taslima Nasreen who feel
persecuted by their country’s religious turn. Such people may very well want to seek
citizenship in a secular country like India. The Citizenship Amendment Bill simply
refuses to recognise that possibility, or even its legitimacy.
In effect, the CAB says that even if Muslims believed that Pakistan or Bangladesh
will be secular, they made their bed in 1947. Hindus, on the other hand, have the right
to choose even now, because India is the natural home of Hindus. Along with them, the
door has been opened to five other religions, three of which come under the umbrella of
Hindu personal law.
This is what makes the bill, which is ostensibly about minorities outside India,
actually about minorities inside India. The founding premise of the CAB is that, unlike
in the case of Hindus, India is not the natural home of Muslims. It is a thinly-veiled
message that Muslims who chose India over Pakistan will be tolerated, but this is not
their land.
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Amit Shah’s promise of a nationwide National Register of Citizens (NRC) bolsters this
message. It generates fears amongst Indian Muslims, real or imagined, that the NRC
might de-recognise them and rob them of their citizenship. While Hindus who might also
fall through the NRC exercise can then recover their citizenship by claiming to be victims
of religious persecution, Muslims will have not have that option.
A large section of people in the North-Eastern states see the CAB as a trick to legalise
the presence of Bangladeshi Hindus in their states, especially those who have been
derecognised by the disastrous first round of NRC in Assam. This is what has set the
North East on fire. If this fire spreads across India, it could consume our entire social
fabric.
(Courtesy: www.ndtv.com)
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CAA Passes Right to Equality Test
Monika Arora

T

he controversy surrounding the new Citizenship Act is regarding the definition of
“illegal migrant”, which following the amendment, is alleged to have become
discriminatory to a particular religion and hence, directly violates Article 14 of the
Indian Constitution.
Article 14 guarantees equality before the law and equal protection of law to every
person in India. It means the state cannot discriminate between persons through state
action; otherwise such a state action becomes void in light of the fundamental right
guaranteed under the article.
Right to equality is a restriction on the powers of state. It defines the boundaries
within which state action has to be confined. However, the restriction under Article 14
has an exception: unequal treatment to unequal persons.
The Constitution, acknowledging that inequalities exist in society and providing equal
treatment to unequal persons lead to injustice, permits a state action which is
discriminatory provided that such differentiation is based on an ‘intelligible differentia’
and such differentiation has a reasonable nexus with the objective sought to be achieved
by the state action.
The term intelligible differentia distinguishes, reasonably, between persons or things
that are grouped together from those that are left out of the group (see DS Nakara & Ors
v. Union of India 1983 AIR 130).
Moreover, such differentiation must have a nexus with the objective sought to be
achieved by the state action meaning that there must be an objective of a state action and
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the differentiation must be necessary to achieve that objective (Shri Ram Krishna
Dalmia v. Shri Justice S.R. Tendolkar & Ors. 1958 AIR 538).
The new legislation has to pass the twin test of intelligible differentia and reasonable
nexus in order to survive the test of Article 14.
The definition of ‘illegal migrant’ prior to the present amendment was meant for any
foreigner who has entered into India without valid documents or has remained in India
beyond the permitted time.
The latest amendment has added a provision that any person belonging to Hindu,
Sikh, Buddhist, Jain, Parsi and Christian community from Afghanistan, Bangladesh and
Pakistan, who entered India on or before the December 31, 2014, and who has been
exempted by the central government under any relevant law shall not be treated as
illegal migrant.
The amendment finds no mention of the Muslim community who would consequently
not get the benefit of relaxation/exemption. Such exclusion has been perceived and
debated to be an attack on the right to equality, secularism and thus, on Constitution.
However, an analysis of the above law shows that it passes the test laid down in Article
14 in terms of intelligible differentia and reasonable nexus.
INTELLIGIBLE DIFFERENTIA
The amendment makes differentiation between two groups: one consisting of Hindu,
Sikh, Buddhist, Jain, Parsi and Christian community and the other, Muslim.
The language of the proviso makes reasonable distinction between the two groups in a
particular context which is discernible from the phrase “from Afghanistan, Bangladesh or
Pakistan”. The amendment is restricted in terms of only three countries where Islam is the
official state religion and the said communities form minority groups in those countries.
The differentiation in the proviso is, thus, based on the fact that it separates the
minorities from the majority of these three countries. The minority communities in these
countries have fear of persecution on the basis of religion and the differentiation becomes
reasonable on humanitarian grounds.
REASONABLE NEXUS
The statement of object and reasons of the amendment states that Islam being the
state religion of Pakistan, Afghanistan and Bangladesh, minority communities have
faced persecutions there and many such persons have fled to India to seek shelter and
have continued to stay in India.
The amendment seeks to provide protection to such individuals as many of them have
incomplete or no document and are ineligible to apply for Indian citizenship under
sections 5 or 6 of the Citizenship Act.
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The protection is simply a relaxation provided to the persons belonging to specified
groups who form minority communities in these countries and expedites the process of
acquiring citizenship for them.
The amendment does not prohibit persons belonging to Muslim community from
applying for citizenship of India. It does not ‘freshly’ declare foreign Muslims as illegal
migrants. The position of foreign Muslims remains unchanged by the amended Act and
only a relaxation to foreign persons belonging to minority communities of specific three
countries has been provided based on a reasonable objective.
The debate surrounding the amendment also raises questions on inclusion of
minorities from only three countries where Hindus are a minority. Other questions
revolve around ignorance of the government to the fact that even certain groups within
the Muslim community face persecution in these three countries.
However, the answers to such questions fall under the sphere of policy decision and
are not the subject of Article 14 of the Constitution. So far as the constitutionality of the
Amendment is concerned, it, in my opinion, passes the twin test laid down in Article 14.
(Courtesy: www.News18.com)
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Stepping Forward
Shailesh Gandhi

C

onsiderable turmoil and controversy are spiralling around the nation,
surrounding the Citizen Amendment Act, 2019 (CAA). Over twenty lives have
been lost so far and, in many places, there are stories of pitched battles between
police and protestors. I am trying to look at this dispassionately.
The CAA makes a provision for religious minorities from Pakistan, Bangladesh and
Afghanistan to acquire Indian Citizenship if they have entered India before December
31, 2014. The government’s stated reason is that these minorities suffer persecution in
these Islamic countries and India is the natural home for them.
The opponents of this law have pointed out that this law clearly discriminates
against Muslims since it is the only community left out and will be used to target
Muslims in India. They contend that this amendment goes against the secular nature
of India’s constitution and question why religious minorities from Myanmar and Sri
Lanka have been left out. The government argues that India cannot offer to become
the country for refuge to everyone in the world and that it is the natural home for
these minorities.
Both sides are not revealing the real reasons. Perhaps the principal reason for the
government bringing this law was to ensure that the lakhs of Hindus likely to be
disenfranchised by the Assam National Register of Citizens (NRC) should be protected.
This conflicts with the local Assamese desire to retain their cultural identity. Perhaps,
earlier Central Governments and Assam State governments may have realized the
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complex problem and hence, did not show much enthusiasm to finish the process as per
the accord. On the other hand, those opposing CAA are probably worried about the
impact this will have on the NRC when it is implemented. The government argues that
they have not decided on NRC so far.
To many citizens in the country, the amendment promises the minorities of three
neighbouring countries the chance to lead a life of dignity and cannot understand what
motivates the opposition. It feels that this arises out of a visceral distrust of the Prime
Minister and the government in power. What is the real issue? The elephant in the room
is the government’s stated objective of a National Citizen Register.
This was part of the manifesto of the ruling party and was mentioned by the President
in his address to Parliament. The government’s intention to implement the NRC has
been mentioned by the Home Minister numerous times. Presently the government has
been claiming that no NRC has been finalised and that it would not take away the
citizenship of any Indian Hindu or Muslim. However, it has not spelt out how the NRC
would be implemented and how citizenship would be established. It is well recognized
that most people’s claim to citizenship arises from having been born in the country.
Additionally, at times, it is the birthplace of their parents and grandparents. This has to
be established by documentation. That is the real snag. It is likely that a significant
percentage of India’s population will not be able to give any birth certificates, either
because they did not obtain one or have lost it (I do not have my birth certificate).
Aadhaar card or ration card cannot be the basis for accepting citizenship claims. Some
people have said election cards, passports or PAN cards could be accepted as valid
documents. How will migrant labours be able to establish their citizenship? What about
orphans, ladies whose names and surnames may have been changed at marriage?
There are innumerable questions and doubts which need to be addressed. If the
present CAA had not been enacted, the difficulty would have been so universal and
widespread that either the government would have given up the exercise or had to dilute
the requirements so much that it would have become a farce. It is no secret that there is
widespread harassment and corruption even in issuing ration cards. If this is an issue of
citizenship - which has to be established to avoid being hauled into a detention camp the level of corruption is likely to be very high and the trauma and insecurity felt by the
poor will make demonetization look like a luxury holiday.
With CAA in place, the norms for establishing could be stringent for those who may
not be able to show documents. It could be argued that even if non-Muslims were not
born in India, they would only have to show that they were in India before December
2014 and hence could not be denied Indian citizenship. That would leave only the
Muslims having to fulfil the near-impossible task of proving they are Indian Citizens.
This would expose them to great harassment, humiliation and corruption.
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Many Indian citizens may be sent to detention camps and an uncertain future. It
would leave a deep scar on the nation. This is the main fear. The government not spelling
out how it will carry out NRC without subjecting the poor Indian Citizens trauma creates
great distrust. This can be changed if the government transparently explains how the
NRC will be implemented and lays down all the requirements and process before the
nation. Alternately it should assure the nation that it will not impose NRC in the next
decade. The government must regain the trust of all Indians.
(Courtesy: www.millenniumpost.in)
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Healing Deep Scars
Anirban Ganguly

C

itizenship Amendment Act (CAA) has granted a new life of hope to a large number
of refugees who were forced to abandon their home and hearth in India's
neighbourhood because of religious persecution and to seek refuge in their
civilisational motherland, India.
For decades after independence, these beleaguered minorities from Pakistan,
erstwhile East Pakistan and later Bangladesh, especially during the period when the
Bangladesh Nationalist Party (BNP) was in power, were forced out of their countries
because they professed a faith which was different from the dominant faith of the country
in which they lived.
Dr B C Roy, one of the tallest leaders of the Congress from West Bengal and its Chief
Minister during those crucial years and decades, who had a mind of his own, lamented
in a press conference in Kolkata, on March 20, 1951, that the “refugees have a great
grievance, a very natural one, indeed against everybody in West Bengal and in India,
even perhaps against Providence, because they have been uprooted, put to shame and
difficulties for no fault of theirs.” A few days before this, speaking in the West Bengal
Legislative Assembly, Dr Roy, had candidly admitted that “neither he nor the Central
Government had an idea of the nature of the influx and of the number of the migrants.”
He pointed out how Union Government led by Jawaharlal Nehru was fixated on the
notion that the migrants from East Bengal/Pakistan “would return to their homes as
soon as the situation improved in East Pakistan.”
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Nehru’s government insisted therefore that Bengali Hindu refugees from East
Pakistan would only be provided with relief and not rehabilitation. Despite realising that
his “entente cordiale” with Liaquat was failing, that his Pact was falling apart, despite
the fact that more and more minorities were being driven out of Pakistan, Nehru turned
a blind eye to the plight of the Bengali Hindu refugees.
Dr Roy pointed out how only later did Nehru realise that what the refugees from East
Bengal/Pakistan needed was both “relief and rehabilitation, and rehabilitation meant
not only a plot of land and a house but gainful occupation and recovery from the low
psychic state produced by uprooting.” Even after this, little was done in terms of
rehabilitation for these refugees. The fashionable protestors in Lyutens Delhi and stonepelters of Jamia would hardly know the agonies of these refugees.
At the time of independence, the refugees were promised protection in their countries and
shelter and equal rights in India if they ever left their countries because of religious
persecution and discrimination. These promises were made by a number of leaders and after
independence, a number of other leaders continued to speak for their rights, continued to
highlight their plight but hardly ever did they attempt to settle the issue once for all.
Interestingly, it will be relevant to mention in this context, that on August 16, 1966,
veteran Jana Sangh leader Niranjan Varma, then Member of Rajya Sabha, asked three
pointed questions to the then Union External Affairs Minister Sardar Swaran Singh.
These questions were: What is the present position of the Nehru-Liaquat Pact, which
was concluded in 1950 after the last India-Pakistan conflict? Whether both the countries
are still acting according to the terms of the Pact? The year since when Pakistan has been
violating the Pact? To Verma’s first question, Swaran Singh said, that “the Nehru-Liaquat
Pact of 1950 is a standing agreement between India and Pakistan. It requires each country
to ensure that its minorities enjoy complete equality of citizenship with others and receive
treatment identical to that available for other nationals of their country.”
Singh’s answer to the second question was that “though in India, the rights and security
of the minorities have been continuously and effectively safeguarded, Pakistan has
persistently contravened the provisions of the Pact through consistent neglect and
harassment of the members of the minority community.”
Swaran Singh’s answer to the third question is more crucial for us since it pointed to the
failure of the Nehru-Liaquat pact. Singh replied that “instances of such violations started
coming to notice almost immediately after the inception of the Pact.”
This is exactly what Union Home Minister Amit Shah pointed out in his speeches in
both House of Parliament in December 2019 and this was exactly what Dr Syama Prasad
Mookerjee, had in the past, also proved in the House with facts and figures during a debate
on August 7, 1950. His words uttered then on the Nehru-Liaquat Pact being a non-starter
proved prophetic over the years. It is strange, therefore, that some of the loudest opposition
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to CAA comes from the Congress which has forgotten the facts and figures given in the past
by its own leader and minister.
The Nehru-Liaquat Pact’s failure pushed the minorities in Pakistan to the brink, their
situation further deteriorated when Pakistan became an Islamic state in 1956 when its
constitution declared that “the sovereignty of this country vests in Allah”. Pandit
Deendayal Upadhyaya writing at that time highlighted the adverse effect that this
declaration had on the minorities in Pakistan. He wrote that “as far as Hindus are
concerned, they have been subject to boycott as second-class citizens. It is impossible for
them to live with any dignity in Pakistan…” It was Bharatiya Jana Sangh from 1951 and
later Bharatiya Janata Party which relentlessly continued to champion the rights of the
refugees to live a life of dignity and equality in India.
The Jana Sangh’s first manifesto in 1955 gave top priority to the problem of displaced
persons. “The party believes that rehabilitation of those who have suffered from partition
and come over to Bharat is legally as well as morally the responsibility of Bharat which
must not be side-tracked.” Leaders and parties, namely the Congress party and the
communist parties paid lip service to the cause of the refugees, often used them as political
fodder yet hardly ever did anything to ameliorate their lot.
By passing the CAA, Prime Minister Modi and Union Home Minister Amit Shah, have
not only corrected a historic wrong, but they have also fulfilled a historic promise, which no
other party or leader had the courage or sensitivity to do in the past. The passing of the
CAA thus further strengthens India’s unity, it is a historic and civilisational act which is
not aimed at taking away anyone’s citizenship but at granting it to the beleaguered
minorities in India’s neighbourhood who, for decades and for historic reasons, have been
victims of persecution and discrimination.
In the immediate aftermath of partition, especially after his resignation from the Union
cabinet in protest against the Nehru-Liaquat Pact, Dr Syama Prasad Mookerjee
extensively toured the areas of Assam and West Bengal in which the refugees had taken
shelter after being driven out of Pakistan. He came in contact, in his own words in
Parliament, “with lakhs of persons who have migrated from East Bengal [East Pakistan]
to West Bengal and Assam” and what he saw, was extremely disturbing and distressing.
“I have seen all classes and conditions of people, men, women, and children, many of
whom never knew what poverty and want were. But today they are homeless; they are
hopeless. Their physical suffering was great. But what struck me as most ominous and
most distressing was the moral torture through which millions of people have passed.”
Those who oppose CAA today, intentionally ignore and suppress this dimension of moral
torture through which millions of these people were forced to pass. CAA is a step to erase
and to heal the deep scars left behind by that near-unending cycle of moral torture.
(Courtesy: www.millenniumpost.in)
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Lies, Damned Lies
Ajoy Kumar

O

ne of the most interesting phrases that I have come across in recent times is “the
idea of India.” Popularised by a book with the same name written by Sunil
Khilnani, the expression is inclusionary in nature. There is no straightjacket
answer as to what constitutes this idea of India. It means different things to different
people. My idea of India is the wonderful experiment we undertook when our country
was born as a Constitutional democracy. An experiment where we, as Indians, promised
ourselves to abide by and stick to the principles of democracy and secularism when the
world thought we could not.
When the British thought that India, with its diverse populace and terrain, could
never blossom into a secular democratic republic, we promised ourselves that we would
not wilt before a majoritarian dictatorship. This past week, we saw a glimmer of that
very idea, if only for a fleeting moment. The image of Indian-American economist Abhijit
Banerjee and his French-American wife Esther Duflo in traditional Indian attire
accepting the Nobel Prize for Economics for their ground-breaking work on how to tackle
poverty, showed how no matter where you’re from, if you open your heart to India and
show a desire to make the country better, it will open itself to you, too.
This idea of India, however, largely took a beating this past week. As I write this
article, both Houses of Parliament have approved the Citizenship Amendment Bill
(CAB). While there’s still no clarity on what the idea of India exactly is, there should be
little debate about what it is not. What India is not (or was not) is a country where we
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treat our very own people as second-class citizens, purely on the basis of religion. What
it is not, is a country where we segregate, discriminate and terrify sections of our
populace. In a week where the clampdown on the only Muslim majority State in our
country went into its fourth month and where the Right-wing BJP Government decided
to bulldoze one of the most divisive legislations in recent memory through Parliament, it
appears that we have awoken to a different nation altogether.
Amit Shah, the Home Minister of the country, while introducing the CAB, invoked
memories of Partition while speaking about the Bill. Partition was one of the bloodiest
chapters in Indian history. Even since then arose two nations. One that decided to
reject plurality and multiplicity, which eventually took it down a dark and tumultuous
path. The other chose to embrace plurality and took the brave decision to make strides
towards a hopeful future. However, acts in the past five years have blurred the lines
between these two countries. For a party that attacks critics of its rule as
sympathisers of Pakistan, it is actually the BJP’s hateful and exclusionary rhetoric
that bears an eerie resemblance to the voices that were heard during the birth of
Pakistan.
The CAB seeks to amend the Citizenship Act, 1955, and make it easier for non-Muslim
immigrants from India’s three Muslim-majority neighbours to become citizens of India.
It does so by making it easier for illegal immigrants - Hindus, Sikhs, Buddhists, Jains,
Parsis, and Christians from Afghanistan, Bangladesh and Pakistan - eligible for
citizenship of India. Under the Citizenship Act (as it currently stands), one of the
requirements is that the applicant must have resided in India for 11 of the past 14 years.
The CAB reduces this threshold from 11 to six years for the applicants from the
abovementioned religions and regions.
There are many issues with the CAB. For one, if the objective (as is stated) is to
protect those who have come to India seeking refuge from religious persecution, then why
does the Government only deal with Afghanistan, Pakistan and Bangladesh? Why has it
left out other countries where there is widespread religious persecution? The other
problem is that a large number of Muslims are persecuted in these countries, too. For
example, the Ahmadiyyas in Pakistan. Why then have these sects of Muslims been
excluded?
The reason is that the tone, action and agenda of this Government are to divide the
country along religious lines, where we start to identify ourselves less as Indians and
more with our religion. It was a tactic adopted by the British, too. Many legal luminaries
have cogently argued that the CAB violates the right to equality as guaranteed under our
Constitution by making religion the basis of citizenship even though the Constitution
expressly bars such a distinction. The CAB, therefore, violates our Constitution, both in
letter and in spirit.
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If the problems ended here, it would have been one thing. But the CAB cannot be
treated separately from the National Register of Citizens (NRC). If the CAB tells you
about the “what”, as in, what this Bill seeks to do, the NRC answers the “how.” The NRC
is a register, which contains the names of all Indian citizens. The process to update the
register began in Assam, where the people of the State were required to prove that they
were Indian nationals prior to March 24, 1971. Even by conservative estimates, the NRC
in Assam has been a disaster. The reason for this is that it requires citizens to prove their
citizenship by inter alia providing documents such as refugee registration certificate,
birth certificate, LIC policy, land and tenancy records, citizenship certificate, passport,
Government-issued licence or certificate and bank/post office accounts among other
things.
The people most affected and least likely to be able to provide these documents are the
poor. Most have no idea where these documents are. Some in Assam had to go to their
villages to try and obtain them from the local authorities. There have been reports of
widespread corruption, where bribes are often taken to provide these documents. And if
people have the right documents, bribes are still to be paid to ensure that the officials
actually accept the documents. For anyone who has dealt with a public official in India,
this will hardly be surprising.
Such discrimination is also due to inefficient implementation. The people left reeling
with this awfully inept and horrendously organised process have been the poor, Muslims
and Hindus alike. Writing for a leading newspaper, Shruti Rajagopalan had talked about
the sheer magnitude of the errors in the NRC if implemented all over the country. For
example, if the Government executes the NRC all over India exceptionally well and has
an error rate of just five per cent, 67.5 million people will face action, which would equal
the human displacement caused by World War II. What is frightening still, as
Rajagopalan says, is that if we outsource the execution to an organisation with a very low
error rate of one per cent (such as that of Scandinavian countries), 13.5 million Indians
would still be erroneously excluded. This number would equal the human displacement
caused due to Partition. It would be an unmitigated and wholly intentional disaster.
The most frightening part of the CAB and the NRC is how the BJP keeps lying to us
that everything is okay and that there will be no problems. Just like how the
Government recently proclaimed that India was open-defecation free. I must have
missed something because just this past week, the Government has openly defecated all
over our idea of India.
(www.dailypioneer.com)
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The Need For Data
A Surya Prakash

T

he false propaganda unleashed by some political parties against the Citizenship
Amendment Act, 2019, has now got extended to the mandated programme to
prepare the National Population Register (NPR) and the conduct of the decennial
census, which are scheduled for 2020 and 2021. Several opponents of the current
establishment in New Delhi have been spreading disinformation about the NPR and the
decennial census, both of which are tools essential for governance.
The purpose of the CAA is to provide citizenship to persecuted religious minorities in
Pakistan, Bangladesh and Afghanistan, who crossed the borders and came into India
before December 31, 2014. This has nothing to do with any Indian citizen, whatever be
his or her religion. Nor does it open the floodgates for migrants because of the deadline
fixed in the Act. The NPR and the decennial census are meant to get demographic
information and also inputs on the social and economic status of the population in
different regions of the country. Neither of these exercises is aimed at disenfranchising
anybody.
The NPR exercise was formulated and introduced by the Congress-led United
Progressive Alliance (UPA) in 2010, to collect demographic and biometric information
about individuals. Here, enumerators go door-to-door and gather particulars about
“usual residents” - individuals residing at a given place for the preceding six months. It
is, therefore, strange to find that the Congress, the very initiator of this idea, is now
opposing it and is doing so with such vehemence that it all looks like a theatrical act.
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The census in India is primarily a head count and has been rightly described as the
largest administrative and statistical exercise in the world. Three million individuals
will be deployed to collect the data and for the first time, the enumerators will be using
a mobile app and other modern applications to collect and collate data from the field.
The decennial census is being conducted in India since 1892 without a break and this
is an important exercise from a national point of view because it tells us about the
demographic changes that have taken place at the national and local level in the
preceding 10 years. Both these surveys provide policy-makers critical data that enables
them to formulate national programmes, especially with regard to basic amenities to the
less-advantaged sections of society.
As stated by the Government, the census is the biggest source of primary data at the
village, town and ward level, providing micro-level data on various parameters, which
includes housing, education, economic activity, literacy, migration, fertility, language,
religion, scheduled castes and scheduled tribes.
Preparation of a NPR and decennial census is a legitimate activity of the Union
Government and the data thrown up by these exercises form the basis for policy-making
not just at the federal level but at the State, district and taluk levels as well. It was,
therefore, shocking to see someone like Arundhati Roy exhort citizens to provide fake
names and addresses to the enumerators so as to render the entire exercise infructuous.
Media reports indicate that she even suggested that the people provide “7, Race Course
Road” - the address of the Prime Minister at one time - as their residential address.
Even more preposterous was her suggestion that the Narendra Modi Government,
which got a massive mandate from the people in May 2019 to govern till 2024, not be
allowed to continue in office.
Her attempt to paralyse the working of the Union Government in regard to collection
of population data and to curtail the tenure of a duly-elected Government constitutes
subversion of the Constitution. Tolerance of such subversive activities is inimical to
national unity and integrity and we should not allow a small minority of dissenters to
disrupt governance and democratic traditions in this manner.
Further, the propaganda that the enumeration undertaken for the NPR must be
resisted because it is against the Muslim minority in India, is totally baseless. It appears
as if some people are afraid of the truth.
Data is critical for a number of reasons. For example, the Union Government and
many State Governments have formulated policies and welfare schemes specially to
ameliorate the conditions of the religious and linguistic minorities. These schemes relate
to education, employment, skilling and financial assistance for self-employment. The
scope and range of these schemes depend on demographics and a decadal head count is
an absolute must. The census data is used not just by the Union Government but by
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Governments and institutions down below at the State, district and taluk levels.
Pseudo-secularists seem to believe that the Muslims are the only minority in India.
Nothing can be farther from the truth. The Hindus in India constitute just around 80 per
cent of the population, which means in actual numbers, they would be about one billion
of the 1.33 billion population. But the Hindus constitute a minority in six of the 28 States
in the country and in a few Union Territories, as do the Christians (except in some States
in the North-east), the Sikhs (except in Punjab), the Buddhists, the Jains and the Parsis.
The Muslim population in India has risen from 35 million at the time of Independence to
around 175 million at this point in time.
Further, we have the linguistic minorities, who are at par with religious minorities as
per our Constitution. A reading of Articles 29 and 30 of the Constitution will make it clear
that the intention of the founding fathers was to accord the same kind of protection to
both religious and linguistic minorities and the State would be the unit to determine who
is a minority.
A Kannadiga in Hindi-majority Haryana (as this writer is) gets as much protection as
say, Mohammed Iqbal, in Hindu-majority Haryana as per these Constitutional
provisions.
Therefore, if pseudo-secularists oppose population data collection and census, which
is a legitimate Government activity in all nations across the world, the presumption will
be that they are afraid of the numbers that will crop up. The steep rise in the Muslim
population in India over the decades and the huge difference between the decadal growth
rates of Muslims vis-a-vis the Hindus, Christians, Buddhists, Jains and Parsis, will nail
the lie that Muslims are persecuted in India.
Indian citizens, who are adherents of Islam, must, therefore, guard against the false
narrative of this minuscule minority of pseudo-secularists and should not allow
themselves to be persuaded to oppose the NPR or the census. India will become
ungovernable if such tendencies emerge.
(www.dailypioneer.com)
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Claims Around NRC Far from Truth
Mohammad Nizam Pasha

T

here is a lot of sophistry passing off as legal analysis around the controversial
Citizenship (Amendment) Act, 2019 (CAA), the exercise to compile the National
Register of Indian Citizens (popularly known as NRC) recently concluded in
Assam and impending in the rest of the country, and the recent protests surrounding
these. While some of these are relevant legal arguments which will be tested in the
Supreme Court, there are others which are downright dishonest and designed to
mislead. It is therefore necessary to understand and call them out.
Claim 1: The protests are unjustified and are a result of popular misconceptions
surrounding the CAA and NRC
Is there a direct link between the NRC and the CAA, and has the CAA been brought
to fill in loopholes in the NRC? As with any binary question, there exist only two
possible answers. One, that as is being alleged by the protestors, the CAA has been
brought into force to save non-Muslims from the hardships of the NRC process so that
it can remain what the BJP always intended it to be, a tool to deprive large sections of
the Muslim population of citizenship. Two, that the CAA does not cover non-Muslims
who have been left out of the NRC in Assam or who will be left out of a nationwide NRC
and will be able to single out persons who have actually come from Pakistan,
Bangladesh and Afghanistan.
In the first case, it goes without saying that the protests by Muslims and liberal
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groups against the religion-based discrimination are fully justified. In the second case,
the protests are still not as widespread as they could have been. If the CAA does not
save Hindus, Sikhs, Jains, Buddhists, Parsis and Christians from the hardships of the
impending NRC, and they too will have to prove their identity or lose citizenship, then
members of these communities, particularly the underprivileged amongst them, should
be out on the streets in strength as well. Because who besides a handful of the landed,
educated elite, can produce papers of birth or legacy?
Claim 2: CAA does not benefit Hindus left out of NRC
It is being argued that in order to benefit under CAA, a Hindu will have to prove
that s/he is a national of Pakistan, Afghanistan or Bangladesh and that s/he entered
India on/before December 31, 2014. On this basis, it is being said that someone who
applied in the NRC and was rejected will not then be able to avail the benefit of
applying for citizenship under CAA.
This is a misleading argument because an illegal migrant can never ‘prove’ that s/he
entered India illegally. Imagine the universe of documents that can prove a person’s
entry into a country - visas, immigration stamps on passport and air/train/bus tickets.
None of these are available in the case of an illegal migrant. In fact, the very definition
of exempted persons under the MHA notification of September 7, 2015 is persons who
entered into India “without valid documents including passport or other travel
documents” prior to December 31, 2014.
The application under the provisions introduced by CAA will have to be based on a
self-declaration. Otherwise, let the government put it’s money where it’s mouth is and
make production of a Pakistani, Bangladeshi or Afghan passport or national ID a
condition precedent for applying for citizenship under the amended law. But this is not
the intention at all. Hence, all that an applicant will be required to produce is evidence
of having been in India prior to the cut-off date. This can be by way of phone bills, bank
statements, school certificates, lease deeds, etc issued prior to this date.
Further, under Section 6B(3) introduced by the CAA, any proceeding pending
against a person in respect of illegal migration or citizenship shall stand abated and
shall not bar such person from applying for citizenship under the new law. Therefore,
the proceedings relating to citizenship against members of the Hindu, Sikh, Jain,
Buddhist, Parsi or Christian communities who have been left out of the NRC shall
stand abated and they will be entitled to apply for citizenship under the provisions of
the CAA on the basis of a self-declaration. The corollary is that only Muslims left out
of the NRC will be prosecuted for being illegal migrants and liable for punishment and
deportation.
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Claim 3: A nationwide NRC is just speculation at this point in time
The Prime Minister, in a speech on December 23, said that his government has
never even mentioned a nationwide NRC. While a quick recap of practically every
speech given by the home minister, including on the floor of Parliament, will show this
to be false, this is belied also by a notification issued by the MHA on July 31, 2019
saying the process of updation of the ‘Population Register’ will commence on April 1,
2020.
Let’s put at rest this semantic difference between the NRC and this ‘Population
Register’. This notification was issued under Rule 4 of the Citizenship (Registration of
Citizens and Issue of Identity Cards) Rules, 2003, that were issued by the previous
NDA government. This rule empowers the central government to carry out throughout
the country a house-to-house enumeration for collection of particulars of each
individual “including citizenship status” and compile the information into a “National
Register of Indian Citizens” i.e. NRC.
Sub-rule 4 of the same rule deals with identification of individuals “whose
citizenship is doubtful” and exclusion of the same from the NRC. Therefore, while
modalities have not yet been fleshed out, for all practical purposes, the nationwide
NRC exercise to identify persons whose citizenship is doubtful has already been
notified.
Claim 4: Muslims who are illegal migrants will in any event be prosecuted/deported;
their grouse against the CAA benefiting some other persons is mere envy
Let’s get this straight once and for all. The BJP government will never have the
political capital to implement an NRC that excludes non-Muslims as well. The reason
why the CAA has been rushed through Parliament at this point is that a majority of
the 19 lakh people left out of the NRC in Assam are Hindus. The optics of putting
Hindus to hardship by questioning their Indian identity would put the BJP at odds
with their core voters in rest of the country.
If the NRC, from a tool to target Muslims, goes on to become a looming specter with
the potential to rob any Indian whose identity documents are not in order of their
citizenship, it will be the death knell of the BJP as a national party. And more
immediately, the protestors, which, at present, comprise Muslims and liberals, will
swell to include all sections of society who typically do not have documentation of birth
or residence, namely, landless agricultural labourers, migrant workers, Dalits, tribals,
all manner of poor, uneducated and/or underprivileged sections of society, to wit, the
vast majority of the Indian population.
As in Assam, women would be the biggest sufferers as they are less likely to have
school records and lack proof of historical residence in the villages or cities they
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migrate to after marriage. The Modi government cannot afford to have all these
persons out on the streets. Therefore, without the CAA, we can safely bid the
nationwide NRC goodbye.
Claim 5: The rational basis for selection of the three countries is that they were a part
of undivided India
There are no two views about the fact that in matters of policy, the State is given
elbow room for selecting its policy priorities. Supreme Court rulings are being cited
which say that the State’s policies cannot be challenged merely on ground of underinclusion. The first thing to be clarified is that the doctrine of under-inclusion has been
laid down by the Supreme Court in the context of economic policies and in
classification of offences. The rationale for this given by the Supreme Court is that the
State must be allowed room for experimentation.
The doctrine of under-inclusion has never been applied in the context of human
rights or to exclude persons based on religion. Needless to say, tolerance for the room
to “experiment” will have to be much lower in the case of human rights, particularly
citizenship, which is the right to have rights.
It is being said that the rational basis for selection of Afghanistan, Pakistan and
Bangladesh is that they were a part of undivided India. The Nehru-Liaquat Pact and
our “civilizational responsibility” towards the persecuted minorities of undivided India
are variously being cited as the reasons behind this selection. Therefore, it is important
to point out that Afghanistan was historically never a part of undivided India.
On the other hand, Burma (now Myanmar) actually was a part of British India, and
was, in fact, covered by the Government of India Act, 1935, which was the precursor to
our Constitution. It was only in 1937 that Burma was separated and brought under a
separate Burma Office by the British government. Therefore, if anything, we have a
civilisational and constitutional responsibility to the Rohingyas of Myanmar, as the
government of Myanmar is being tried for genocide at the International Court of
Justice and the region is facing the biggest humanitarian and refugee crisis in the
world in recent past. It is in this light that this so-called under-inclusion in a law that
claims to be for the benefit of persecuted minorities of undivided India is without any
rational basis or historical truth.
Claim 6: Declining population ratio of Hindus in Pakistan demonstrates persecution
and forced conversions
If anything, this is the lie that exposes the lack of bona fides of the BJP government.
The statistics being cited are deliberate manipulations designed to mislead. The first
synchronous Census was conducted in British India in 1881 and since then has been
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conducted every 10 years. So the last Census data available at the time of Partition
was of 1941. The first Census in independent India and in independent Pakistan was
conducted in 1951.
What the home minister did in his speech in the Lok Sabha and his supporters have
been doing ever since is to compare pre-Partition data from the 1941 Census with
present population figures in Pakistan to show the decline in the population of Hindus,
Sikhs and other minorities in Pakistan. Any honest assessment of change in minority
populations in Pakistan since independence would instead require comparing the 1951
population figures with the present figures and judging their human rights record
accordingly.
Between the 1941 Census and the 1951 Census, there is a watershed that altered
population ratios in the region forever - Partition. Majority of the Hindu and Sikh
population of Pakistan migrated to India in 1947 and have been given citizenship by
the Constitution of India. Therefore, saying that the population of Hindus and Sikhs
in West Pakistan was 11% in 1947 and fell to 1.6% in 1998 is meaningless.
The Hindu population in Pakistan has actually increased after partition from 1.5%
in 1951 to 1.6% in 1998, when the last Census was conducted in Pakistan. So instead
of spinning wild theories about what became of the Hindu and Sikh population in
Pakistan that was recorded in the Census of 1941, the apologists of this government
would do well to ask their own grandparents.
(www.News18.com)
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CAA, NRC: The Evils That They Aren’t
Kartikeya Tanna

T

he passage of the Citizenship Amendment Act (CAA) in both Houses of Parliament
has thrown up protests - violent and peaceful - as well as criticisms ranging from
unconstitutionality of the CAA to exclusion of certain other refugees to the
criminal designs of the CAA-NRC combination.
The CAA and its features have been extensively covered by this author but it is,
however, useful to repeat two critical aspects in light of recent criticism.
First, it isn’t just Hindus but five other minority religions from Pakistan, Afghanistan
and Bangladesh - Christians, Parsis, Buddhists, Jains and Sikhs - fleeing religious
persecution who stand to benefit from the CAA.
The benefits are that one, the offence of illegally migrating in India will be pardoned
and two, they can apply for Indian citizenship if they can demonstrate a physical
presence in India of five years as opposed to the regular 11 years mentioned in the
Citizenship Act, 1955.
Second, those among the six communities from the three countries must have entered
India on or before December 31, 2014.
Given that the CAA does not render Muslim illegal immigrants any worse off, why,
one wonders, is it “anti-Muslim”? One may call it ‘pro-religious persecutees’ - indeed,
people from these six communities have suffered extreme torture, deprivation and
threats to life.
What seemingly makes it ‘anti-Muslim’, as recent criticism suggests, is the
T H E

D I S C U S S A N T

JOURNAL OF CENTRE FOR REFORMS, DEVELOPMENT AND JUSTICE

<55>

DISCUSSANT_55_59.qxd

2/13/1950

7:25 PM

Page 56

CAA, NRC: THE EVILS THAT THEY AREN'T

combination of NRC with CAA.
National Register of Citizens, a concept with origins in 1951 in post-Partition India,
is a register which aims at enlisting Indian citizens for the purposes of identifying who
would enjoy rights as citizens (voting rights, government benefits, Indian passport) and
who would not.
Consequently, this exercise shall identify migrants illegally in India to determine
what India’s policy will be in regard to those so identified. It is this system of
identification which, when combined with the CAA, is explained as resulting in a
scenario where Muslims will be the only ones caught in the net facing the threats of
detention in government centres and eventual deportation.
A significant miscalculation runs around this ‘net’ in regard to who it shall include and
who it won’t. It will include all illegal migrants, no matter which religion they profess,
who entered India on/after January 1, 2015. The CAA is effectively a one-time amnesty
to specific religious minority persecutees from those three countries who managed to
enter India before December 31, 2014.
Additionally, the ‘net’ is obviously not aimed at including Indian Muslims. Having said
that, let us examine the argument by critics that an inefficient NRC implementation
could result in a situation where two Indian citizens - a Hindu and a Muslim - are
determined as foreigners due to lack of documents. The Hindu will still get away because
of the CAA, but the Muslim won’t.
This reasoning is fallacious because CAA will be rolled out first followed by a
nationwide NRC. Not only is this chronology evident in the statements of Home Minister
Amit Shah and others in the BJP, CAA has already been enacted as a law by both Houses
of Parliament whereas NRC hasn’t even been announced, let alone its criteria
determined.
Do also note that all beneficiaries under CAA will be eligible in 10 days when they
reach the five-year residency period on December 31, 2019. It can’t even be argued that
beneficiaries under CAA will continue to become eligible for the next several years even
after the NRC is rolled out making the operation of both simultaneous.
If and when the NRC is rolled out, for an Indian Hindu in the aforementioned example
to subsequently claim he is a persecutee from one of those three countries will, rather
obviously, be an incredulous claim. Not to forget that, in order to benefit under CAA, the
Hindu in the ‘net’ will have to prove that he is a national of Pakistan, Afghanistan or
Bangladesh and that he entered India on/before December 31, 2014.
Lastly, even in the remote possibility that the Hindu in the ‘net’ successfully obtains
Indian citizenship through the CAA route, Section 10 of the Citizenship Act, 1955
authorises the government to revoke his citizenship on grounds of false representation
when found.
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The other aspect of the recent criticism is regarding the devilish nature of the NRC
exercise. Additionally, certain pictorials floating around to buttress criticism, including
the protest banner tweeted by Farhan Akhtar, mentioned 1971 as some type of cut-off
date for validity of documents proving citizenship.
That year is actually a year of relevance for the Assam NRC, an entirely unique
process guided by different circumstances and rules specifically promulgated for Assam.
The misguided conflation of Assam NRC, undeniably a process fraught with issues, with
a nationwide NRC has led to the creation of numerous, and baseless, rumours.
The current Assam NRC results from the Assam Accord signed in 1985 by then PM
Rajiv Gandhi. One of its main, and rather explicit, purposes was to detect, delete and
expel foreigners who came to Assam on or after March 25, 1971 (Clause 5.8) on an
immediate basis. Hence, the 1971 cut-off date.
This led to Assam-specific changes in the Citizenship Act, 1955 (Section 6A introduced
in 1985) and the Citizenship (Registration of Citizens and issue of National Identity
Cards) Rules, 2003 (Section 4A introduced in 2009 by UPA government).
So grave was the issue of illegal migration felt in Assam that in 2005, Supreme Court,
while striking down a 1983 law enacted to implement Clause 5.8 of the Assam Accord,
lamented that the law, instead of seeing that illegal migrants are deported, did the
opposite by placing the burden of proof on the government to prove that a person was an
illegal migrant.
The Assam NRC procedure, quite evidently, started from the other end of the stick.
Those in Assam had to submit applications to be included as citizens in the NRC. Most
documents issued after 1971 were considered invalid. This burden of proof, squarely put
on the applicants, ended up being foisted in a haste, given prolonged agitation in Assam
and criminal delays in implementation until 2014 as the SC noted. The ‘net’, therefore,
ended up including many eminent Assamese individuals and many illegal migrants were
registered.
In regard to a nationwide NRC, no details have been announced. Relatively scant
guidance can be gleaned from an altogether separate rule in the Citizenship Rules
(Section 4) which indicates that a national NRC, as envisaged in 2003 (the year of
issuance of these Rules), seems to be a house-to-house enumeration to collect specified
particulars in coordination with a population register. The procedure, including the
manner in which the burden of proof shall likely be carried out in practice, depicts a
marked departure from that of Assam NRC.
Indeed, as and when the Modi government announces a nationwide NRC, details shall
be known. The protests, therefore, are, at best, premature, based on erroneous
assumptions regarding the NRC originating from the same rules which gave birth to the
Assam NRC. In fact, Amit Shah himself suggested that the Assam NRC has
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demonstrated shortcomings which will guide the Modi government in formulating the
nationwide NRC procedure.
If, therefore, the grouse with the CAA-NRC combine is that Muslim illegal migrants
from the three countries - Islam being the state religion in all of them making these
migrants predominantly economic migrants - are left out whereas those six communities,
fleeing religious persecution, are given Indian citizenship, the basis of that grouse is,
quite frankly, envy.
The CAA recognises the perils of deportation of certain sections amid extreme
religious persecution. Deporting a Christian back to Pakistan exposes him to the risk of
persecution based on his faith. Take the case of Asia Bibi, a Christian Pakistani.
Deporting an economic migrant Muslim back to Pakistan, at worst, exposes him to a
lesser payout or unemployment.
Indeed, as the government has stated repeatedly, cases of some Muslim sects who
have fled to India facing persecution shall continue to be processed under the current
refugee policy. But the CAA is enacted to address one specific wrong - religious
persecution.
Rather than rejecting the CAA-NRC combination as ‘anti-Muslim’, the concern of
informed citizens should have been that the CAA-NRC combination is ‘pro-efficiency’
ensuring safeguards, due process and inbuilt checks to avoid panic and glaring errors.
Unless, of course, the argument is that illegal immigration need not ever be fixed.
If for nothing else, a nationwide NRC is needed to ensure that no illegal immigrant in
the future slips into the Indian citizenship pool due to laxity of the administration or
greed of political parties who, having lost faith of the Indian voter, rely on illegal
immigrants getting voting rights. And CAA is needed to finally give hapless minorities,
fleeing unfortunate environments in India’s neighborhood, a life of dignity which has, so
far, simply been an empty promise by governments of the past.
(www.News18.com)
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